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补模式失去继续运作的条款依据。依据 《〈中华人民共和国个人所得税法修正案 （草案）〉 审议结
果的报告》 （以下简称 《审议报告》），应纳税所得的范围属于税制基本要素，仅应由立法机关确
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房屋 赠予特定亲属、抚养关系人、赡养关系人、继承人的 除前述情形以外的房屋赠予 其他所得












































①参见广东省地方税务局《关于加强股权转让所得个人所得税征收管理的通知》 （粤地税函〔2009〕 940 号） 第 5 条。
②参见国家税务总局《关于加强网络红包个人所得税征收管理的通知》 （税总函〔2015〕 409号）。
③参见财政部、国家税务总局《关于企业促销展业赠送礼品有关个人所得税问题的通知》 （财税〔2011〕 50 号）。
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得税课征的对象应是个人年度经济所得，具体包括职业收入和经营收入 （如财产性收入、证券投资收







对应的所得排除规则体系，以明确所得课税的“法外空间”。针对所得认定条款 （即第 61 条） 适用中
的可能争议，在该法第 17 条至第 91 条中，立法者以所得确认为原则，将排除情形作为例外予以明
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Discussion on the Terms of Recognition in the New Individual Income Tax Law
LI Qiao-yu
(Xiamen University, Xiamen 361005, China)
Abstract：In order to realize the general levy on income, the financial department of the State
Council has filled the legal loopholes in the identification of income of the Individual Income Tax
Law through the application of the save clause of “ the other incomes determined by the financial
department of the State Council”, so as to form a loophole filling model of “the financial depart-
ments + the save clause” . After the deletion of the above-mentioned provisions through legislation,
although the financial departments can continue the aforementioned model by expanding the applica-
tion of the “accidental income”clause, they should resort to the new model, because the application
effect of the old is contrary to the concept of the tax reform. The new model should be based on
the different characteristics of the two loopholes and the legitimacy of the filling subject, so as to
construct different paths that can simultaneously implement the principles of tax statutory and fairness.
Specifically, the tax-deficient loophole should only be filled by the legislators in the way of revision,
while the limited loophole of concept definition should be filled with the “ financial department +
tax item clause” model, and supervision mechanism should be perfected from the three aspects of
benchmark control, program control and legislative control.
Key words：personal income tax law; legislative amendments; loophole filling; income recogni-
tion; taxation statutory principle
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